STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF BUSI NESS AND
PROFESSI ONAL REGULATI ON, DI VI SI ON
OF REAL ESTATE,

Petiti oner,
VS. Case No. 97-4938
MARI A E. VACA, t/a VACA REALTY,

Respondent .

N N N N N N N N N N N N

RECOMMVENDED CORDER

Pursuant to notice, a formal hearing was held by video
tel econference with the parties appearing in Fort Lauderdale on
May 6, 1998, before J. D. Parrish, a designated Adm nistrative
Law Judge of the Division of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Laura MCarthy, Esquire
Departnent of Business and
Pr of essi onal Regul ati on

D vision of Real Estate

400 West Robi nson Street

Ol ando, Florida 32802

For Respondent: Lloyd H Falk, Esquire
600 Sout hwest 4th Avenue
Fort Lauderdale, Florida 33315

STATEMENT OF THE | SSUES

Whet her the Respondent committed the violations alleged in
the Adm nistrative Conplaint and, if so, what penalty should be

i nposed.



PRELI M NARY STATEMENT

This case began on May 22, 1997, when the Departnment of
Busi ness and Professional Regulation, Division of Real Estate
(Departnent) issued an Admi nistrative Conpl aint agai nst the
Respondent, Maria E. Vaca. Such conplaint alleged, in part, that
t he Respondent had failed to place a deposit submtted with a
contract into an escrow account and had failed to conply with
rules regul ati ng escrow di sputes. The Respondent denied the
al l egations and requested a formal hearing.

The matter was forwarded to the Division of Adm nistrative
Hearings for formal proceedi ngs on Cctober 20, 1997. Thereafter,
the case was schedul ed for hearing by video tel econference.

At the hearing, the Departnent presented testinony from
Donald W1l ker and John C. Lee. Its Exhibits nunbered 1 through 9
were admtted in to evidence.

Respondent testified in her own behalf. Respondent's
Exhibit 1 was al so been received into evidence.

The transcript of the proceeding was filed on June 3, 1998.
A corrected transcript was filed on June 23, 1998. Both parties
filed Proposed Recommended Orders which have been considered in
the preparation of this order.

FI NDI NGS OF FACT

1. The Petitioner is the state agency charged with the
responsibility of regulating real estate licensees in the State

of Fl ori da.



2. At all tinmes material to the allegations of this case,
Respondent was |icensed as a real estate broker, |icense nunber
0333239, doi ng business at 120 East QCakl and Park Boul evard,
Suite 105, Fort Lauderdale, Florida, as Vaca Realty.

3. On or about February 12, 1996, Respondent obtained a
contract for sale and purchase on a property owned by
Daryl Cohen. The purchasers, Donald HH Wl ker and Patricia C.
W | ker, executed the contract and tendered an initial deposit of
$100.

4. Respondent held the listing on the Cohen honme and upon
recei pt of the signed contract, placed the initial deposit as
wel | as a second deposit in the anbunt of $1,900 into the Vaca
Real ty operating account.

5. The $2,000 deposit was never placed into a real estate
escrow account or other proper depository.

6. The contract between the WI kers and Cohen was schedul ed
to close April 1, 1996.

7. Prior to closing, the Wlkers notified Respondent that
they were canceling the contract due to the condition of the
roof. The parties were unable to agree as to the condition of
the roof and the buyers announced their intention to not accept
the home with the defects depicted in the roof inspection they
had recei ved.

8. On April 2, 1996, Respondent sent a rel ease of deposit

formto the Wl kers, which they refused to execute. Such rel ease



woul d have aut horized Respondent to rel ease the deposit with
$1,000 going to the Seller, M. Cohen, and $1,000 going to Vaca
Real ty.

9. Thereafter, the Respondent was aware that the parties
retained | egal counsel with regard to the contract dispute.

10. Despite her know edge of the ongoi ng di sagreenent,
Respondent did not notify the Florida Real Estate Conm ssion
regardi ng the deposit issue.

11. On or about August 23, 1996, the Seller executed a
Rel ease and Cancel l ation of Contract formthat directed
Respondent to di sburse $1,500 to the Wl kers and $500 to Daryl
Cohen. This agreenent had been signed by the Wl kers on
August 13, 1996.

12. Notw thstanding the terns of the foregoing agreenent,
on Septenber 18, 1996, Respondent issued two checks from her
operating account: one to the Wlkers in the anmount of $1, 500
and the other to Cohen in the anobunt of $250.

13. Respondent is currently on a suspension as a result of
a Final Order entered in DBPR Case No. 94-82411, which was
affirmed by the Fourth District Court of Appeals, Case
No. 97-1069, on Decenber 17, 1997, mandate issued January 5,
1998.



CONCLUSI ONS OF LAW

14. The Division of Adm nistrative Hearings has
jurisdiction over the parties to, and the subject matter
t hese proceedi ngs.

15. Section 475.25(1), Florida Statutes, provides,
pertinent part:

475. 25 Discipline. -

(1) The comm ssion may deny an application
for licensure, registration, or permt, or
renewal thereof; may place a |licensee,

regi strant, or permttee on probation; may
suspend a license, registration, or permt
for a period not exceeding 10 years; may
revoke a license, registration, or permt;
may i npose an adm nistrative fine not to
exceed $1,000 for each count or separate

of fense; and nmay issue a reprimnd, and any
or all of the foregoing, if it finds that the
licensee, registrant, permttee, or
appl i cant:

(d)1. Has failed to account or deliver to
any person, including a |licensee under this
chapter, at the tinme which has been agreed
upon or is required by law or, in the absence
of a fixed time, upon demand of the person
entitled to such accounting and delivery, any
personal property such as noney, fund,
deposit, check, draft, abstract of title,

nort gage, conveyance, |ease, or other
docunent or thing of value, including a share
of a real estate commssion if a civil
judgment relating to the practice of the

i censee' s profession has been obtai ned

agai nst the |licensee and said judgnent has
not been satisfied in accordance with the
terms of the judgnent within a reasonabl e
time, or any secret or illegal profit, or any
di vi si bl e share or portion thereof, which has
come into the |icensee's hands and which is
not the licensee's property or which the
licensee is not in law or equity entitled to

of ,



retain under the circunstances. However, if
the licensee, in good faith, entertains doubt
as to what person is entitled to the
accounting and delivery of the escrowed
property, or if conflicting demands have been
made upon the licensee for the escrowed
property, which property she or he still

mai ntains in her or his escrow or trust
account, the licensee shall promptly notify
t he comm ssion of such doubts or conflicting
demands and shal |l pronptly:

a. Request that the conm ssion issue an
escrow di shbursenent order determ ning who is
entitled to the escrowed property;

b. Wth the consent of all parties, submt
the matter to arbitration;

c. By interpleader or otherw se, seek

adj udi cation of the matter by a court; or

d. Wth the witten consent of all parties,
submt the matter to nediation. The
departnment may conduct nedi ation or may
contract with public or private entities for
medi ati on services. However, the nediation
process nust be successfully conpleted within
90 days followng the | ast demand or the

| icensee shall pronptly enploy one of the

ot her escape procedures contained in this
section. Paynent for nediation will be as
agreed to in witing by the parties. The
departnent may adopt rules to inplenent this
section.

If the licensee pronptly enpl oys one of the
escape procedures contained herein, and if
she or he abides by the order or judgnent
resulting therefrom no adm nistrative
conplaint may be filed against the |icensee
for failure to account for, deliver, or

mai ntai n the escrowed property.

2. Has failed to deposit noney in an escrow
account when the licensee is the purchaser of
real estate under a contract where the
contract requires the purchaser to place
deposit noney in an escrow account to be
applied to the purchase price if the sale is
consunmat ed.

(k) Has failed, if a broker, to imredi ately
pl ace, upon receipt, any noney, fund,



16.

provi des:

deposit, check, or draft entrusted to her or
hi m by any person dealing with her or himas
a broker in escrowwth a title conpany,
banking institution, credit union, or savings
and | oan associ ation | ocated and doi ng
business in this state, or to deposit such
funds in a trust or escrow account maintained
by her or himw th sone bank, credit union,

or savings and | oan association | ocated and
doing business in this state, wherein the
funds shall be kept until disbursenent
thereof is properly authorized; or has
failed, if a salesperson, to inmmediately

pl ace wth her or his registered enpl oyer any
money, fund, deposit, check, or draft
entrusted to her or himby any person dealing
with her or himas agent of the registered
enpl oyer. The conm ssion shall establish
rules to provide for records to be maintained
by the broker and the manner in which such
deposits shall be nade.

Rul e 61J2-10.032(1), Florida Adm nistrative Code,

Not i ce Requi renents.

(1)(a) A real estate broker, upon receiving
conflicting demands for any trust funds being
mai ntai ned in the broker's escrow account,
must provide witten notification to the

Comm ssion within 15 busi ness days of the

| ast party's demand, and the broker mnust
institute one of the settlenment procedures as
set forth in s. 475.25(1)(d)1., Florida
Statutes, within 30 business days after the

| ast demand.

(b) A broker, who has a good faith doubt as
to whomis entitled to any trust funds held
in the broker's escrow account, nust provide
witten notification to the Conmm ssion within
15 busi ness days after having such doubt and
must institute one of the settlenent
procedures as set forth in s. 475.25(1)(d)1.,
Florida Statutes, within 30 busi ness days
after having such doubt. The determ nation
of good faith doubt is based upon the facts
of each case brought before the Comm ssion.
Based upon prior decisions of the Conm ssion,
good faith doubt shall be deened to exist in



the foll ow ng situations:

1. the closing or consunmation date of the
sal e, lease, or other real estate transaction
has passed, and the broker has not received
conflicting or identical instructions from
all of the parties concerning the

di sbursenment of the escrowed funds;

2. the closing or consumuati on date of the
sal e, lease, or other transaction has not
passed, but one or nore of the parties has
expressed its intention not to close or
consunmat e the transaction and the broker has
not received conflicting or identical
instructions fromall of the parties
concerni ng di sbursenent of the escrowed
funds; and

(c) |If one of the parties to a failed real
estate sal es transaction does not respond to
the broker's inquiry as to whether that party
is placing a demand on the trust funds or is
wlling to release themto the other party,
the broker may send a certified notice
letter, return recei pt requested, to the non-
respondi ng party. This notice should include
the information that a demand has been pl aced
by the other party, that a response nust be
received by a certain date, and that failure
to respond wll be construed as authorization
for the broker to release the funds to the
other party. Before releasing said trust
funds, the broker must have the return
recei pt as proof the notice was delivered.

17. The Petitioner bears the burden of proof in this case
to establish by clear and convincing evidence the allegations
agai nst this Respondent. It has nmet that burden.

18. Respondent did not deposit the funds tendered by the
Wl kers into an escrow account or other appropriate depository
pendi ng closing on the contract. This is a basic requirenent of
real estate law. Had Respondent reconciled her escrow account at
the end of the nonth, this oversight (as she clains) would have

been readily discovered. |In general terns Respondent was not



required to maintain an escrow account; however, as the listing
agent and recipient of the deposit, it was her duty to assure
that the deposit was placed in an appropriate escrow or trust
account. She did not do so.

19. Secondly, when the contract did not close, there was a
di spute as to the rightful owner of the deposit. Respondent was
required by law to alert the Florida Real Estate Comm ssion of
this dispute. Further, she was required to hold the funds in an
escrow account until their disbursenment woul d be authori zed.

20. Wen she finally released the funds (al nost a nonth
after the parties had signed the forn), she had no authority to
retain $250 since M. Cohen had not authorized that w thhol ding.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMWENDED that the Florida Real Estate Conm ssion
enter a Final Order suspending Respondent's l|icense for six
nmont hs, require Respondent to conplete additional courses in
escrow nmanagenent, and direct that Respondent's escrow account be
audi ted, at Respondent's expense, for at |east one year after the

rei nst atement of her |icense.



DONE AND ENTERED this 30th day of June, 1998, in

Tal | ahassee, Leon County, Florida.

COPI ES FURNI SHED

Henry M Sol ares

Di vi sion Director

Di vi si on of Real

Departnent of Business and
Pr of essi onal Regul ati on

Post O fice Box 1900

Ol ando, Florida 32802-1900

Lynda L. Goodgane

General Counse

Departnent of Busi ness and
Pr of essi onal Regul ati on
1940 North Monroe Street

J. D. Parrish

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 30th day of June, 1998.

Tal | ahassee, Florida 32399-0792

Laura McCarthy, Esquire
Departnent of Business and
Pr of essi onal Regul ati on

Di vi si on of Real

400 West Robi nson Street
Ol ando, Florida 32801-1772

Ll oyd H Fal k, Esquire
600 Sout hwest 4t h Avenue
Fl orida 33315

Fort Lauderdal e,
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wwthin 15
days fromthe date of this Recormended Order. Any exceptions to
this Recomended Order should be filed with the agency that wll

issue the Final Order in this case.
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